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thank him for his kind words, and I am
pleased that we are at the point where
we are on this legislation this week. I
look forward to both sides exercising
constraint—we cannot let the perfect
be the enemy of the good—and pass the
good legislation that has been intro-
duced and debated this week, with the
understanding the House will accept it
and the President will sign it into law.

We heard a fair amount already
about the ills of class action lawsuits.
Class action lawsuits, in and of them-
selves, are not a bad thing. Class action
lawsuits give little people who are
harmed, in some cases by companies,
the opportunity—maybe not harmed in
a way that the consumers, the little
people, lose their eye, arm, leg, or life,
but they suffer some kind of harm.

The idea behind class action lawsuits
is to say when little people are harmed
by big companies or others that those
people can band together and present
their grievances to an appropriate
court, State or Federal, and for the
people who are harmed to be made
whole.

At the same time, it is important
that when the plaintiffs are bringing a
class action lawsuit against a defend-
ant from another State, that the case
be heard in a court where both sides
can get a fair shake, the plaintiffs as
well as the defendant.

If we go back over a couple hundred
centuries in this country, we ended up
with a law that the Congress passed
that said if we have a defendant from
one State and plaintiffs from another
State, it is not fair to the defendant to
have the case necessarily heard in the
home of the plaintiffs. Someone may
have dragged the defendant in across
the State lines and put them in a
courthouse or courtroom where there
is a bias toward the local plaintiffs who
brought the case against the defendant
from another State, and in an effort to
try to make sure that we are fair to
both parties, those who are bringing
the accusations and those who are de-
fending against them, we have the Fed-
eral courts which were established in
many cases to resolve those kinds of
issues.

Unfortunately, we have seen an abuse
of some class action lawsuits in recent
years which led the Congress to begin
debating this issue and considering leg-
islation to address these abuses start-
ing in, I want to say 1997, 7 years ago.
The original problem that was discov-
ered or was pointed out is this: There
seems to be a growing prevalence of
plaintiffs’ attorneys who are forum
shopping in State or local courts where
the plaintiff class may have an inordi-
nate advantage against the defendant.
I will not go into the examples today,
but there are any number of instances
where one can see forum shopping has
gone on, a State or a county court-
house has certified a class, agreed to
hear a case, and it sets up a situation
where the defendant company or the
defendant knows they are going to
have a hard time getting a fair shake
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in that courthouse. As a result, the de-
fendant will agree to a settlement with
the plaintiffs’ attorneys. The settle-
ment may richly reward the plaintiffs’
attorneys for bringing the case, the de-
fendant may cut their losses, but the
folks on whose behalf the litigation
was brought in the first place, those
who allegedly are harmed, in many in-
stances get little or nothing for their
harm. That is not a fair situation. It is
not fair to the little people on whose
behalf the case has been brought. It is
arguably not fair to the defendant be-
cause they are in a courtroom where
they do not have a fair chance to de-
fend themselves. It can be fixed, and it
ought to be fixed.

The legislation before us today will
not end the practice of class action
lawsuits being litigated and decided in
State courts. I believe the majority of
class action lawsuits, even if this legis-
lation is passed, which I am encouraged
that it will, will still continue to be
held in State courts, and they should
be. We will have the opportunity to ex-
plain why that is true later on.

Before my 5 minutes expires, I con-
clude with this: There are any number
of people on both sides of the aisle who
would like to offer amendments to this
bill. We have been working for 7 years
to try to pass something that the
House, the Senate, and the President
will agree to. The time has come. To
the extent that we make a change,
whether it is in a Republican amend-
ment or a Democratic amendment that
might be offered, if we make a change,
we invite the other side to retaliate
and to offer their amendments and per-
haps to adopt their amendments. For
those of us who want to see this bill
passed, I believe this legislation is
about the fairest balance we are going
to get, and I would encourage us to
support it. We should consider and de-
bate the amendments but in the end
turn those amendments down.

I look forward to debating each of
those amendments, and I hope in the
end we can accomplish three things
with this legislation: No. 1, make sure
that where small people are harmed in
a modest way, they have the oppor-
tunity to be made whole; No. 2, make
sure that the defendants who are pulled
into court on these class action law-
suits have a reasonable chance of get-
ting a fair shake; and lastly, I am not
interested in overburdening Federal
judges. I think most of this litigation
should remain in State court. I believe
the compromise we have struck will do
that. Those are our three goals, and I
look forward to the debate that is
going to follow.

————

RECESS

The PRESIDING OFFICER. Under
the previous order, the hour of 12:34
having arrived, the Senate will stand
in recess until 2:15 p.m.

Thereupon, the Senate, at 12:34 p.m.,
recessed until 2:15 p.m. and reassem-
bled when called to order by the Pre-
siding Officer (Mr. VOINOVICH).
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CLASS ACTION FAIRNESS ACT OF
2006—Resumed

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania is recognized.

Mr. SPECTER. Mr. President, it had
been announced earlier that the Sen-
ator from Illinois, Mr. DURBIN, would
be offering an amendment on class ac-
tion, so we will await his arrival. In
the interim, I will yield to my distin-
guished colleague from Utah, Senator
HATCH, who has some comments and
who will be managing the bill this
afternoon.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. Mr. President, what is
the parliamentary state of affairs?

The PRESIDING OFFICER. S. 5 is be-
fore the Senate.

Mr. HATCH. Have no amendments
been presented?

The PRESIDING OFFICER. Not yet.

Mr. HATCH. I ask the distinguished
Senator from Massachusetts if he is
prepared to submit an amendment. If
he is, I would be happy to yield to him
instead of making my comments.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. I am going to send an
amendment to the desk.

Mr. President, it is wrong to include
civil rights in wage-and-hour cases in
this bill. Families across the country
are struggling to make ends meet.
They work hard, play by the rules, and
expect fair treatment in return, but
they often don’t get it.

Unfair discrimination can lead to the
loss of a job or the denial of a job. It
can keep them from having health in-
surance or obtaining decent housing. It
can deprive their children of a good
education. We can’t turn a blind eye to
that enormous problem. Those who en-
gage in illegal discrimination must be
held accountable.

That is why I am offering this
amendment—to protect working fami-
lies and victims of discrimination.
Hard-working Americans deserve a fair
day in court. Class actions protect us
all by preventing systematic discrimi-
nation.

Attorneys general from 15 States—
California, Illinois, Iowa, Kentucky,
Maine, Maryland, Massachusetts, Min-
nesota, New Jersey, New Mexico, New
York, Oklahoma, Oregon, Vermont,
and West Virginia—oppose the inclu-
sion of civil rights in wage-and-hour
cases in the bill. The problems that
supporters of the bill say they want to
fix don’t even rise in civil rights and
labor cases. No one has cited any civil
rights or labor cases as an example of
abuses in class action cases under the
current law.

During the discussion of this bill in
the Judiciary Committee and on the
floor last year and during the commit-
tee’s discussion last week, no one iden-
tified any need to fix civil rights or
labor class actions. ““If it ain’t broke,
Congress shouldn’t try to fix it.”

There is no good reason to include
these cases in this bill, but there is an
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